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The model of a ‘reasonable doctor’ has been quite successfully used to deliver justice in disputes involving med-
ical negligence. However, many a times a doctor is held guilty of negligence when viewed through the narrow
lens of an ideal ‘reasonable doctor’ and without looking into the circumstances under which he was working
which could have actually led to the alleged act of negligence. This short write-up highlights the importance of

applying this doctrine more reasonably in the best interest of all stake holders and the drawbacks of the doctrine
of ‘reasonable doctor’ in adjudicating medical negligence cases with few international case laws.

The law on professional medical negligence states that a medical
professional is negligent if he was not reasonable in exercising his duty
towards his patient. The model of a ‘reasonable doctor’ has been quite
successfully used to deliver justice in disputes involving medical negli-
gence. However, many a times a doctor is held guilty of negligence
when viewed through the narrow lens of an ideal ‘reasonable doctor’
and without looking into the circumstances under which he was work-
ing which could have actually led to the alleged act of negligence. This
short write-up highlights the importance of applying this doctrine more
reasonably in the best interest of all stake holders.

1. The doctrine of ‘reasonable doctor’

In many countries, where the legal system follows the common law
system, the courts compare the actions of the allegedly negligent med-
ical professional with that of a ‘reasonable doctor’ and if the alleged act
falls below this expected benchmark of reasonable care under similar
circumstances, the medical professional is held liable for an act of med-
ical negligence.

The degree of skill and care required by a so called ‘reasonable doc-
tor’ is well described in Halsbury's Laws of England. It states, “The prac-
titioner must bring to his task a reasonable degree of skill and knowl-
edge, and must exercise a reasonable degree of care. Neither the very
highest nor a very low degree of care and competence, judged in the
light of the particular circumstances of each case, is what the law re-
quires, and a person is not liable in negligence because someone else of
greater skill and knowledge would have prescribed different treatment
or operated in a different way; nor is he guilty of negligence if he has
acted in accordance with a practice accepted as proper by a responsible
body of medical men skilled in that particular art, even though a body
of adverse opinion also existed among medical men.”!

In the famous case that popularized the application of the ‘Bolam
test’ for medical negligence, Justice McNair pronounced that “the true
test for establishing negligence in diagnosis or treatment on the part of
a doctor is whether he has been proved to guilty of such failure as no
doctor of ordinary skill would be guilty of if acting with ordinary
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care.”? This was Justice McNair's version of a ‘reasonable doctor’. The
Supreme Court of India concurred with the doctrine of a ‘reasonable
doctor’ in its judgments while deciding several historic medical negli-
gence cases.>>

2. Establishment of the doctrine of ‘reasonable doctor’
2.1. Bolam v Friern Hospital case®

In this famous English case, the complainant accused the hospital of
not administering muscle relaxants or manual restraints before subject-
ing Mr Bolam to Electro convulsive therapy [ECT] for treating his de-
pressive illness on the 23rd of August 1954. Justice Mc Nair held the
hospital to be reasonable as they had followed the expected standard of
care, a practice accepted as proper by a responsible body of medical
men skilled in that particular speciality. The reasoning for ruling in
favour of Friern Hospital was that there is a risk of mortality when mus-
cle relaxants are used and the risk of sustaining fractures are actually in-
creased when manual restraints are put in place before application of
ECT. This judgement resulted in the establishment of the doctrine of a
“reasonable or prudent doctor” which was applied extensively in re-
solving litigations in relation to medical negligence.

2.2. Laxman Balakrishna Joshi case*

In this case, the Supreme court of India held Dr Joshi, an or-
thopaedic surgeon, guilty of professional medical negligence since his
actions fell below the expected standard of care when he attempted re-
duction of a fractured femur without administering anesthesia in a
young adult who later succumbed to his injuries in the hospital.

3. Legal tools available to assess a doctor for reasonability
In order to identify reasonability of action taken by a medical pro-

fessional a judge has the following tools available to him to come to a
conclusion viz.
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- Opinion of one or more Expert medical professionals

- Opinion of a respectable body of professionals

- Standard operating protocols or clinical guidelines issued by
statutory health authorities as part of delegated legislation.

4. Drawbacks of the doctrine of ‘reasonable doctor’ in
adjudicating medical negligence cases

The doctrine focuses solely on the accused individual and his actions
without considering the circumstances under which he was working
and fails to consider the wider context of inadequate paramedical or
nursing staff, insufficient infrastructure and existing work load or un-
reasonably long duty hours without proper food, sleep and rest under
testing and trying conditions. In other words, the doctor becomes a
scapegoat in a ‘blame-based system of accountability’.

Mental or physical fatigue and physician burnout have huge influ-
ence in judgement and decision making while treating patients.° In the
absence of a reasonable identification of the working conditions of a
doctor, the judge should not be fixated on the doctrine of an ideal “rea-
sonable doctor”. In other words, he shouldn't miss the wood for the
trees. In this context the words of wisdom from Late Justice Lahoti of
the Supreme Court of India as written in the historic Dr Jacob Mathew
judgement?® are worth remembering as narrated below:

“Any forum trying the issue of medical negligence in any jurisdic-
tion must keep in mind that many incidents involve a contribution from
more than one person, and the tendency is to blame the last identifiable
element in the chain of causation, the person holding the ’smoking
gun’. One may have notions of best or ideal practice which are different
from the reality of how medical practice is carried on or how the doctor
functions in real life."

5. International cases where the doctrine of a reasonable doctor
led to unfair convictions

5.1. Dr Hadiza Bawa-Garba case in the UK.7°

This case is a classic example of the doctrine of ‘reasonable doctor’
failing to deliver justice. In this case Dr Hadiza Bawa-Garba, a senior
trainee paediatrician who recently returned from an extended leave of
absence and was in charge of the treatment of a six-year-old child Jack
Adcock who had pneumonia, sepsis and metabolic acidosis. Three se-
nior medical colleagues could not join her shift, and she was overbur-
dened during her duty, managing acutely sick patients across four
floors without any break in her 12-h long shift. There was unprece-
dented IT system failure which resulted undue delay in getting the or-
dered blood reports which resulted in undue delay in administration of
the necessary medications. She failed to communicate with the mother
of the patient to not administer his usual medication, enalapril which
eventually led to circulatory shock and death of the child. Adding to the
problems, Dr Bawa-Garba mistakenly interrupted resuscitation, having
confused him for another patient who had a Do not resuscitate (DNAR)
order. Thus, the child died not only due to the medical complications
but also due to the systemic failings during his treatment.

Dr Hadiza Bawa-Garba was convicted of gross negligence
manslaughter in 2015 by jury trial and she was handed a 24-month sus-
pended sentence. She was later struck off by the General Medical Coun-
cil in 2018 even when The Medical Practitioners Tribunal service
[MPTS] in 2017 had found faults with many aspects of the care that
child received which were actually systemic failings. Her appeal to the
Royal Courts of Justice in London however overturned the GMC's deci-
sion citing the reason of the child's death as “systemic failings” and not
just due to one individual's actions.
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5.2. ‘Svendborg case’ in Denmark'°®

A young Danish doctor was on duty at a hospital in Svendborg, Den-
mark in August 2013, when a diabetic gentleman with a non-
emergency recurring medical condition was admitted to the hospital.
The junior doctor made a verbal request to the nurse on-duty for a
blood sugar measurement before administering Insulin to the patient;
but failed to document the same. However, three consecutive nursing
staff members failed to measure the patient's blood glucose level. Later,
the patient was found unconscious, the next morning due to hypo-
glycemic encephalopathy and eventually died 4 weeks later. The doctor
was charged with gross negligence and was convicted by the high court
in Copenhagen in 2017. As appeal to the Supreme court was made and
the 7-judge bench overturned the guilty verdict a year later by a slim
margin of 4:3 votes. Later it was found that the department managers of
the hospital had instructed the nurses to not carry out verbal orders due
to time constraints. It was also argued in court that following up every
verbal instruction by nurses would be impractical and impossible. Doc-
umentation is important as per law but doctor's first priority is their pa-
tients and their health. Attending to sicker patients is doctor's priority
rather than documentation of the verbal instruction given to the nurses
in a non-emergency case. Doctors work in real time and need to take
quick decisions regarding the patients and depend on the co-operation
of colleagues from other disciplines. Targeting one individual would be
result in making him a scapegoat for all accidents or errors.

6. The way forward'!

1. Medical expert panel constituted by doctors while scrutinizing
the cases involving allegations against doctors should have a
mandatory duty to consider systemic issues such as inadequate
staffing levels, inadequacies in the infrastructure and any other
setting failure relevant to the situation, to avoid accused doctors
being made scapegoats for the wider failures of the healthcare
system.

2. The medical expert panel should take all relevant factors into
account including the context in which the accused doctor was
working in while preparing the report instead of focusing solely
on the individual and his actions.

7. Conclusions

While applying the doctrine of a ‘reasonable doctor’ in the court of
law there is a pressing need to take all relevant factors into account, like
the condition in which the accused doctor was working in, adequacy of
staffing, work load in real time etc., so that the evaluation of the doctor
is not biased. This will protect the doctors from unfair convictions and
ensure justice to the victims of medical negligence as well as ensure pa-
tient safety in the future.
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